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United States Court of Appeals for the 

District of Columbia ! 


Xo. 6634. 

I 

Richard J. Quigley, Administrator, &c\, Appellant, 

i 

vs. 

Frances Q. Whyte. 


a Supreme Court of the District of Columbia 

At Law. 

Xo. S6333. | 

Richakd J. Quigley, Administrator of the Estate of Mary 

E. Quigley, Deceased, Plaintiff, ! 

vs. 

Frances Q. Whyte, Defendant. 

United States of America, j 

District of Columbia , .9.9; 

Be it remembered, That in the Supreme Coiirt of the 
District of Columbia, at the City of Washingtoji, in said 
District, at the times hereinafter mentioned, the [following 
papers were filed and proceedings had, in the |above-en- 
titled cause, to wit: 

1 Declaration. j 

Filed October 3, 1935. 

In the Supreme Court of the District of Colombia. 

At Law. | 

! 

No. 86333. j 

Richard J. Quigley, Administrator of the Estatej of Mary 

E. Quigley, Deceased, Plaintiff, I 

vs. ! 

Frances Q. Whyte, Defendant. 

First Count. | 

1 

The plaintiff, as the duly appointed and qualified admin¬ 
istrator of the estate of Mary E. Quigley, deceased, ad- 
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RICHARD J. QUIGLEY VS. FRANCES Q. WHYTE. 


ministration proceeding's numbered 43495 in the Probate 
Court of the District of Columbia, sues the defendant, 
Frances Q. Whyte, for money payable by said defendant 
to plaintiff, as such administrator, for that heretofore, on 
the 11th day of April, 1932, and for some time prior thereto, 
to wit, continuously from and after the 9th dav of July, 
192G, the said decedent, Mary E. Quigley, was and had been 
the sole owner of an account in the Perpetual Building 
Association of the District of Columbia, a corporation un¬ 
der the laws of the District of Columbia, which account 
was identified on the books of said Perpetual Building Asso ¬ 
ciation as account Series 4G-764; that said decedent had 
opened said account Series 4G-7G4 on the 9th day of July, 
1926, with a deposit therein of moneys belonging solely to 
her, under an agreement with said Perpetual Building- 
Association that all funds from time to time on deposit in 
said account should be subject to withdrawal upon and only 
upon the sole order of said decedent; that subsequent to 
July 9, 192G, the said decedent from time to time, until the 
date of her death, made additional deposits and re- 
2 ceived additional credits in said account Series 46- 
764, alwavs of funds that belonged solely to her, and 
exercised other acts of ownership over said account, always 
upon her own 1 i idividual orders, so that at the close of 
business of said Perpetual Building Association on the 10th 
day of April, 1932, there was on deposit in said account 
numbered 46-764, subject to the order of said decedent, the 
sum of $3362.97; that no funds other than funds belonging 
solely to decedent were at any time deposited in said ac¬ 
count by defendant or by any other person and no checks 
or orders upon said account drawn by defendant or by 
any other person were at any time, prior to April 11, 1932, 
presented to or honored by said Perpetual Building Asso¬ 
ciation; that bn or about the 9th day of October, 1928, a 
so-called Signature Card was signed by said decedent with 
the words “Acid. Name. Frances Q. Whyte” below it, said 
card, according to its face, purporting to declare the signers 
thereof to be members of the Perpetual Building Associa¬ 
tion and the account in Series 46-7G4 “to be theirs as joint 
owners, subject to the order of either, and balance at death 
of either to the survivor”, and said card was retained bv 
said Perpetual Building Association, and plaintiff alleges 
that if said ehrd was signed bv decedent with the name of 

v». • 

defendant upon it or authorized by decedent to be signed 
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RICHARD J. QUIGLEY VS. FRANCES Q. WHYTE. 


ral liemor- 
t the time 
remained 


upon it, it was so signed with no intention on !the part of 
decedent of converting her said account into One of joint 
ownership with defendant or of giving defendant any then 
present or future rights of ownership therein but for the 
purpose and only for the purpose of authorizing defendant 
to withdraw funds from said account as agent for decedent 
for the sole use and benefit of decedent as decddent might 
from time to time direct, and defendant neither exercised 
nor attempted to exercise any act of ownership over said 
account or the funds on deposit therein priojr to April 
11, 193*2; that in the early morning of the lltli day 
3 of April, 1932, decedent suffered a cereb 
rhage which rendered her unconscious a 
of its occurrence and as a result of which she; 
unconscious until the time of her death which occurred on 
April 13, 1932; that on the 11th day of April, 19p2, the de¬ 
fendant, subsequent to and with knowledge of the occur¬ 
rence of the cerebral hemorrhage to decedent, and without 
any authority from or knowledge of decedent) surrepti¬ 
tiously and wrongfully drew and presented to s^id Perpet¬ 
ual Building Association her individual order fcjr the pay¬ 
ment to herself individually of the sum of $336^.97, being 
the entire balance then remaining in said account series 
46-764, and said Perpetual Building Association ^hereupon, 
without the knowledge, consent, or authority of| decedent, 
paid out of said account to defendant the full Amount of 
$3362.97 and closed said account upon its books, ai|id defend¬ 
ant thereupon, wrongfully, and without any right or title 
thereto received and accepted the said amount and appro¬ 
priated the same to her own uses. 

And defendant, though often called upon by this adminis¬ 
trator so to do, has refused and still refuses to pay the sum 
of $3362.97, or any part thereof, over to this administrator 
as she is bound bv law to do. I 

"Wherefore, plaintiff, as administrator aforesafd, claims 
of the defendant the sum of $3362.97, together with interest 
thereon from the 11th day of April, 1932, beside^ costs of 
this suit. 

And therefore he brings this suit. 
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RICHARD J. QUIGLEY VS. FRANCES Q. WHYTE. 


Second Count 

Tlie plaintiff, as the duly appointed and qualified admin¬ 
istrator of the 1 estate of Mary E. Quigley, deceased, admin¬ 
istration proceedings numbered 43495 in the Probate Court 
of the District of Columbia, sues the defendant, 

4 Frances! Q. Whyte, for money payable by said defend¬ 
ant. to plaintiff, as such administrator, for that here¬ 
tofore, on the lltli day of April, 1932, and for some time 
prior thereto, to wit, continuously from a time prior to 
August 21, 1924, the said decedent, Mary E. Quigley, was 
and had been the sole owner of an account in the Perpetual 
Building Association of the District of Columbia, a corpo¬ 
ration under the laws of the District of Columbia, which 
account was identified on the books of said Perpetual Build¬ 
ing Association as account Series 43-2050; that said deced¬ 
ent had opened said account Series 43-2050 at a time prior 
to August 21, 1924, with a deposit therein of moneys belong¬ 
ing solely to her, under an agreement with said Perpetual 
Building Association that all funds from time to time on 
deposit in said account should be subject to withdrawal 
upon and only upon the sole order of said decedent; that 
subsequent to the opening of said account the said decedent 
from time to time, until the date of her death, made addi¬ 
tional deposits and received additional credits in said ac¬ 
count Series 43-2050, alwavs of funds that belonged solelv 
to her, and exercised other acts of ownership over said ac¬ 
count, always upon her own individual orders, so that at 
the close of business of said Perpetual Building Association 
on the 10th day of April, 1932, there was on deposit in said 
account numbered 43-2050, subject to the order of said de¬ 
cedent, the sum of $152.40; that no funds other than funds 
belonging solely to decedent were at any time deposited in 
said account by defendant or by any other person and no 
checks or orders upon said account drawn by defendant or 
by any other person were at any time, prior to April 11, 
1932, presented to or honored by said Perpetual Building 
Association; that on or about the 21st day of August, 1924, 
a so-called Signature Card was signed bv said decedent 

with the words “Name. Frances Q. Whyte” above 

5 decedent’s signature, said card, according to its face, 
purporting to declare the signers thereof to be mem¬ 
bers of the Perpetual Building Association and the account 
in Series 43-2050 “to be theirs as joint owners, subject to 
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the order of either, and balance at death of either to the sur¬ 
vivor”, and said card was retained by said Perpetual Build¬ 
ing Association, and plaintiff alleges that if saifl card was 
signed by decedent with the name of defendant! upon it or 
authorized by decedent to be signed upon it, it wa|s so signed 
with no intention on the part of decedent of converting her 
said account Series 43-2050 into one of joint ownership with 
defendant or of giving defendant any then present or future 
rights of ownership therein but for the purpose and only for 
the purpose of authorizing defendant to withdraw funds 
from said account as agent for decedent for the sole use and 
benelit of decedent as decedent might from time to time 
direct, and defendant neither exercised nor attempted to 
exercise any act of ownership over said account ojr the funds 
on deposit therein prior to April 11, 1932; that ip the early 
morning of the lltli day of April, 1932, decedent suffered a 
cerebral hemorrhage which rendered her unconscious at the 
lime of its occurrence and as a result of which she remained 
unconscious until the time of her death which occurred on 
April 13, 1932; that on the 28th day of April, 1932, the de¬ 
fendant, subsequent to and with knowledge of |the occur¬ 
rence of the cerebral hemorrhage to decedent, and without 
any authority from or knowledge of decedent j surrepti¬ 
tiously and wrongfully drew and presented to sa|id Perpet¬ 
ual Building Association her individual order fo|r the pay¬ 
ment to herself individually of the sum of $152.40, being the 
entire balance then remaining in said account Series 43-2050, 
and said Perpetual Building Association thereupon, with¬ 
out the knowledge, consent, or authority of decedent, paid 
out of said account to defendant the full amount of $152.40 
and closed said account upon its books, and defendant there¬ 
upon, wrongfully, and without any right or title 
(> thereto received and accepted the said aijiount and 
appropriated the same to her own uses. 

And defendant, though often called upon by this admin¬ 
istrator so to do, has refused and still refuses tjo pay the 
sum of $152.40, or any part thereof, over to thi$ adminis¬ 
trator as she is bound by law to do. 

Wherefore, plaintiff, as administrator aforesajid, claims 
of the defendant the sum of $152.40, together witjh interest 
thereon from the 28th day of April, 1932, besideis costs of 
this suit. 

And therefore he brings this suit. 

DION S. BIRNEY, 

Attorney for Plaintiff. 
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Demurrer to Declaration. 


Filed October 17, 1935. 

* ***** * 

The defendant says the declaration filed herein, and each 
count thereof, is bad in substance. 

M. J. LANE, 

' Attorney for Defendant. 

Supreme Court of the District of Columbia. 

i Thursday, November 7, 1935. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

#*###•# * 

Upon consideration of the demurrer filed herein, to the 

declaration, it is ordered that said demurrer be, and the 

same is hereby sustained. 

* 

7 Memorandum Opinion. 

Filed November 7, 1935. 

* * * * # * # 


A few of the courts have laid down certain principles 
which are peculiar to what is known as “Savings Bank 
Trusts”, but I do not think that these rules have been 
adopted in this jurisdiction. 

The demurrer to the declaration will be sustained. 

JENNINGS BAILEY, 

Justice. 


Supreme Court of the District of Columbia. 

i Tuesday, November 12, 1935. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

******* 

Comes now the plaintiff by his attorney of record and 
elects to stand upon his declaration filed herein, and it ap- 
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RICHARD J. QUIGLEY VS. FRANCES Q. WHYTE. 

pearing to the Court that a demurrer to said declaration 
was sustained upon the 7th da}’ of November, 1935, judg¬ 
ment is ordered in accordance therewith. 

Wherefore, it is considered that plaintiff taH nothing by 
this action that defendant go hence without dav, be for 

O J 7 

nothing held and recover of plaintiff her cost^ of defense 

to be taxed bv the clerk and have execution theireof. 

* .1 
From the foregoing judgment the plaintiff by his attor¬ 
ney of record, in open Court, notes an appeal tcj> the United 
States Court of Appeals for the District ofj Columbia; 
whereupon, an undertaking to act as a cost boijd is hereby 
fixed in the sum of One Hundred Dollars ($lj00.00) with 
leave to deposit Fifty Dollars ($50.00) cash wifk the clerk 
in lieu thereof. | 

i 

i 

8 Memorandum. 

I 

i 

November 27, 1935.—Undertaking on appeal!—$100, ap¬ 
proved and filed. j 

i 

Assignment of Errors. 

Filed December 6, 1935. 

* * * * # * * 

l 

! 

Now comes the plaintiff by his counsel and btates that 
the Court in the above-entitled cause erred: j 

1. In sustaining the demurrer to the declaration therein. 

2. In giving judgment for the defendant upon! the plead¬ 
ings. 

DION S. BIRNEY, 

Attorney for Plaintiff. 

Designation of Record. \ 

Filed December 6, 1935. ! 

* # # <* * # j * 

I 

The Clerk will please prepare the transcript for appeal 
in the above-entitled cause, and include thereip the fol¬ 
lowing : 

1. The declaration. 

2. Demurrer to the declaration. 

3. Clerk’s minute entry of November 7, 1935.j 
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4. Memorandum by Justice Bailey, filed November 7, 
'35. 

5. Clerk’s mlinute entry of November 12, 1935. 

6. Assignment of errors. 

7. This designation. 

I DION S. BIRNEY, 

Attorney for Plaintiff. 


9 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, lierebv certify the foregoing 
pages numbered from 1 to 8, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel, herein filed, copy of which is made part 
of this transcript, in cause No. 86333 at Law, wherein 
Richard J. Quigley, Administrator of the Estate of Mary 
E. Quigley, deceased, is Plaintiff and Frances Q. Whyte is 
Defendant, as Ithe same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washing¬ 
ton, in said District, this 20th day of December, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 
i Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6634. Richard J. Quigley, Administrator, &c., appel¬ 
lant, vs. Frances Q. Whyte. United States Court of Ap¬ 
peals for the District of Columbia. Filed Jan. 24, 1936. 
Henry W. Hodges, Clerk. 
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IN THE 


©uiteb States Court of Appeals 
for tfje district of Columbia 

No. 6634 | 


RICHARD J. QUIGLEY, ADMINISTRATpR, 

vs. 

FRANCES Q. WHYTE, APPELLEE. | 


BRIEF ON BEHALF OF APPELLANT 

I 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia based upon aijL order 
sustaining a demurrer to the declaration, the plaintiff 
(appellant) having elected to stand on the declaration. 

Briefly summarized the declaration in two pounts 
states that Mary E. Quigley, appellant’s intestate, was 
the sole owner of certain accounts at Perpetual Build¬ 
ing Association of the District of Columbia into which 
there had been deposited from time to time n^oneys 
belonging only to her; that said accounts hac| each 
originally stood solely in the name of the said Mhry E. 
Quigley but that at some time after they had been 
opened so-called signature cards applicable to the re¬ 
spective accounts were signed by the said Mary E. 
Quigley with the name “Frances Q. Whyte” appearing 
above her name in one instance and below it iln the 
other, and each card, according to its face, purporting 
to declare the signers thereof to be members pf the 
Perpetual Building Association and the account ‘fto be 
theirs as joint owners, subject to the order of either, 
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and the balance at death of either to the survivor”. 
Each count then alleges that if said card was signed by 
decedent with the name of defendant upon it or author¬ 
ized to be signed upon it “it was so signed with no 
intention on the part of decedent of converting her 
said account into one of joint ownership with defend¬ 
ant or of giving defendant any then present or future 
rights of ownership therein but for the purpose and 
only for the purpose of authorizing defendant to with¬ 
draw funds from said account as agent for decedent 
for the sole use and benefit of decedent as decedent 
might from time to time direct, and defendant neither 
exercised nor attempted to exercise any act of owner¬ 
ship over said account or the funds on deposit therein 
prior to April 11,1932; that in the early morning of the 
11th day of April, 1932, decedent suffered a cerebral 
hemorrhage which rendered her unconscious at the 
time of its occurrence and as a result of which she re¬ 
mained unconscious until the time of her death, which 
occurred on April 13, 1932; that on the 11th day of 
April, 1932^ the defendant, subsequent to and with 
knowledge of the occurrence of the cerebral hemor¬ 
rhage to decedent, and without any authority from or 
knowledge of decedent, surreptitiously and wrong¬ 
fully” drew” the entire remaining balances from the ac¬ 
counts and appropriated them to her own uses, 
$3,362.97 from one account and $152.40 from the other. 

In testing the sufficiency of this declaration the ques¬ 
tion comes down to this: Is the form of the accounts 
in this case conclusive evidence of a completed transfer 
of the accounts to appellee? 

Stated otherwise: Is the appellant to be denied the 
opportunity of showing that the change in the accounts 
w”as made with no intention of passing title to the 
funds; is it to be said that intention mav not be ex- 
amined into wiien such a form is used? 
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ARGUMENT 

I 

i 

In this case, differing in this respect from case No. 
6633, immediately preceding, we are not directly con¬ 
cerned with the legal status the accounts might have 
had had they remained in the building association after 
the death of Mary E. Quigley. Actually the^ were 
withdrawn prior to her death and the question is 
strictly: who was the owner of the moneys dt that 
time T If appellee drew the funds as agent for Mary E. 
Quigley they remained in her hands as agent upon the 
death of Mary E. Quigley and she is liable for tl|em to 
the administrator. Nothing could have transpirbd be¬ 
tween the time of the withdrawal of the funds onj April 
11, 1932, and the death of Mary E. Quigley two days 
later to change the title for, as the declaration ^tates, 
she remained unconscious throughout that |enti r e 
period. 

Nor are we here concerned with any question of 
liability of the building association in paying tjo the 
appellee. It paid in accordance with its contract and 
the statute, Title 19, Sec. 1, 1929 Code, protects jit. 

We are concerned solely with the question off the 
ownership of the money when it was withdrawn during 
Mary E. Quigley’s lifetime. The case never reached 
the stage where we might be required to question 
whether the title to the accounts passed by virtjiie of 
the survivorship of appellee. 

The pleadings establish title to the moneys as j orig¬ 
inally in Mary E. Quigley. The appellee contends that 
the change in the form of the account vested tijle in 
her so that when she drew the money during her 
mother’s lifetime it became hers absolutely evdn as 
against her mother. The declaration states that the 
change in the accounts was made solely for the pur¬ 
pose of authorizing appellee to withdraw funds as 
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agent for decedent as decedent might from time to 
time direct. 

The form of the account, authorizing appellee to 
draw upon the accounts during the lifetime of Mary E. 
Quigley is equally consistent with an agency for Mary 
E. Quigley as it is with any theory of transfer of abso¬ 
lute title to appellee. And we submit it is elementary 
that the true intention of the maker of such an author¬ 
ization may be shown by evidence outside the writing 
itself. 

It is our view that the words on the accounts “and 
the balance at death of either to the survivor” become 
of no significance in this case. There were no bal¬ 
ances at the death of Mary E. Quigley. The situation 
is as though the accounts read “to be theirs as joint 
owners, subject to the order of either. If, however, 
the Court should be of opinion that the language used 
should be considered in full in its effect at the time the 
accounts were changed we submit that the appellant is 
nevertheless entitled to show the intention of Marv 
E. Quigley! at that time. And in support of this posi¬ 
tion the Court is respectfully requested to consider the 
brief of this appellant in case No. 6633, immediately 
preceding, copies of which are also being furnished 
counsel for the appellee in this case. 

It is respectfully submitted that the declaration in 
the present case is sufficient and that the demurrer 
should have been overruled. 

Respectfully submitted, 

i DION S. BIRNEY, 

Attorney for Appellant. 
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IN THE 


Uniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

-— 

No. 6634. | 

— ! 

i 

Richard J. Quigley, Administrator , j 

v. ! 

! 

Frances Q. Whyte, Appellee. j 

i 

BRIEF ON BEHALF OF APPELLEE. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia based upon an order 

sustaining a demurrer to the declaration. I 

The declaration is in two counts and after Alleging 
the capacity in which the plaintiff sues s-tat^s that 
Mary E. Quigley, prior to August 21st, 1924, opened 
an account in her own name in the Perpetual Building 
Association known as series 43-2050, that on Jfily 9th, 
1926, she opened another account in her own name in 
the same institution known as series 46-764. Ifrior to 
her death and on or about the 21st day of August, 1924, 
and the 9th day of October, 1928, respectively, so-called 
Signature Cards concerning the respective accounts 
were signed by her with the name “ Frances Q. Whyte” 
appearing above her signature on one card anc[ below 
it on the other card, so that the authorized signature 
cards concerning both accounts read “The accounts to 
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be theirs as joint owners, subject to the order of either, 
and balance at death of either to the survivor.” Each 
count then alleges that if the card was signed by de¬ 
cedent with the name of Frances Q. Whyte upon it or 
authorized bv Mary E. Quigley to be signed upon it, 
it was so signed with no intention on the part of Mary 
E. Quigley of converting her account into one of joint 
ownership with Frances Q. Whyte or of giving defen¬ 
dant any then present or future rights of ownership 
therein but for the sole purpose of authorizing Frances 
Q. Whyte to withdraw funds from the account as agent 
of decedent, for the sole use and benefit of decedent as 
she might from time to time direct. The declaration 
further alleges that just prior to the death of Mary E. 
Quigley the defendant wrongfully withdrew from the 
Perpetual Building Association the entire balance then 
remaining in the accounts. 

ARGUMENT AND AUTHORITIES. 

The Declaration of Joint Ownership of the Accounts 
at the Perpetual Building Association constituted a 
valid and enforcible contract. 

The allegations of the declaration, the signing and 
filing of the written directions showed intent to create 
joint ownership of the fund with incident of survivor¬ 
ship. 

In Kennedy v. McMurray, ct al., 169 Cal. 287, the 
Court says: 

4 ‘But in the case at bar we have a written dec¬ 
laration signed by the father and his daughter 
relative to the deposit declaring the character of 
the property then deposited or which might there¬ 
after be deposited, the interest which both have 
and are to have in it and fixing their rights re¬ 
specting it. It is true that there was evidence in 
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the case showing that prior to making this partic¬ 
ular deposit the money constituting it was money 
which Mr. Kennedy had already on deposit with 
the bank in his own name. It was at that ^ime his 
individual property. When the written | instru¬ 
ments were executed by himself and his daughter 
and as part of the transaction he had this! money 
transferred from his account on the book^j of the 
bank and deposited in the names of liinjself or 
the appellant. The prior ownership by the father 
of this money, however, is a circumstance of no 
importance if the written instruments declare and 
disclose a purpose and intent on his part in having 
the old deposit transferred to the new deposit ac¬ 
count to thereby give his daughter a joint interest 
with him in it. It was his property and he could 
do with it as he pleased. We are not awarej of any 
code provision or principle of law whichj would 
prevent him by this transfer of deposits fijom his 
sole account to a joint account from giving her a 
joint interest or making her a joint owner with 
him in the latter deposit. Whether he intended to 
do so or not is the essential element in the case, 
and if that clearly appears from the instrument 
executed by him and his daughter when he made 
the deposit in their names we cannot look beyond 
those instruments. If it is clear on the question 
of intent the right of the parties must be j deter¬ 
mined solely from its consideration, no parol evi¬ 
dence could effect it. 

Coming now to a consideration of the instru¬ 
ment, while it consists of a mutual declaration of 
the father and the daughter as to the deposits, 
the particular question is, ‘Does it clearly disclose 
an intention on the part of the father whin the 
deposit was made by him to the account o£ him¬ 
self and his daughter to constitute it and future 
deposits the joint property of himself and her?’ 
We do not perceive how any other reasonable con¬ 
struction can be given to the instrument than that 
he did. The written declaration as applying t|o him 
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says so in express terms. The moneys were his 
before the deposit account was opened. He de¬ 
clares that as deposited by him it is not his sep¬ 
arate property but the joint property of himself 
and his daughter; ‘that the sums deposited to this 
account are, and other sums hereafter to be de¬ 
posited shall be joint as to time, title and posses¬ 
sion. There is no ambiguity or uncertainty about 
the language. It was undoubtedly intended to and 
did create a joint interest or ownership in the de¬ 
posit and this being the intention and as the right of 
survivorship applies to joint interest or ownership 
of personal property, it must have been the inten¬ 
tion of the deceased Kennedv in declaring the de- 
posit to be joint property to have intended that the 
incident which follows joint ownership should apply 
to it and that upon his death his daughter should 
take the deposit as survivor. Certainly, more apt 
language whereby a joint ownership in the deposit 
or a right to the withdrawal of it (because the legal 
title to the money deposited was in the bank and 
the relation of debtor and creditor between Ken¬ 
nedy and appellant and the bank was created by 
the depbsit) could not have been employed than is 
used in the instrument in question .’ 9 

The question presented in this appeal was before 
the Court in Garret v. Keister, 61 Appeals, D. C. 25. 

One Catherine Keister, mother, had money on de¬ 
posit in Series No. 31 and 43 at the Perpetual Building 
Association.! Later these accounts were changed and 
the declaration signed by the parties, mother and son, 
in making such change, read that the accounts were to 
be “theirs as joint owners, subject to the order of 
either and balance at death of either to the survivor.” 
In holding the account to be joint and the survivor en¬ 
titled thereto, the Court said (p. 26): 

“It is elementary that a joint tenancy may exist 
in personalty as well as in realty, and that a sur- 
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vivorship may exist in a bank account J^r in a 
special account where such is stipulated! in the 
agreement of the parties. In Metropolitan Sav¬ 
ings Bank v. Murphy, Administrator, 82 ^|Id. 314, 
33 A. 640, 641, 31 L. R. A., 454, 51 Am. $t. Rep. 
473, a husband deposited money in a savings bank 
in the names of himself and his wife, subject to 
the order of either, the balance at the dbath of 
either to belong to the survivor. The husband 
drew nothing from the account. On his death the 
bank paid the balance to his wife and it was held 
that the administrator of the husband 7 s estate had 
no claim against this fund. Considering the valid- 
itv of such a contract, the court said: ‘It is [neither 
the object of the law nor the duty of the C|ourt to 
seek by narrow and technical constructi|on the 
means of invalidating a contract clearly expressive 
of the intention of the contracting parties, find we 
think nothing could be clearer than the object and 
intention of the parties to the contract in the lan¬ 
guage employed by them in opening the joint ac¬ 
count. ’ 

The parties were sui juris, capable of contract¬ 
ing, and, having actually contracted, the law exacts 
fulfillment, which the appellant (the bank) has 

done.” 

(P. 27) “In the present case, while it ::s true 
that the mother, because of her inability to! write, 
signed her name by her mark, she was neverthe¬ 
less sui juris and capable of transacting business 
and understanding the nature of the contract into 
which she was entering, and in the absence of evi- 

07 

dence of fraud, undue influence, or coercion, the 
contract, which was a legal one, should be upheld.” 

The appellant in his brief in case number 6633,j which 
brief he asks to be read in the consideration bf the 
present case, at page 6 states as follows: 

■ i 

“Primarily, however, it should be noted tljat the 
Keister case was determined after a trial knd is 
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therefor not authority for appellee’s contention 
that the form of the account in such case is con¬ 
clusive evidence of title. This Court did not in the 
Keister case, deny the representative of the de¬ 
ceased depositor the right to go to trial to test the 
validitv of title claimed bv the survivor; it did 
not, we submit, intend to establish a new rule of 
evidence in cases of this particular kind.” 

It is to be noted that the declaration signed bv the 
parties in the Keister case is substantially the same as 
those creating the joint tenancy in the present case; 
however, in the Keister case the bill contained appro¬ 
priate allegations of fraud, but the proof failed to sup¬ 
port those allegations. In the instant case, however, 
there is no allegation of fraud, undue influence or mis- 
representation practiced by the defendant upon the de¬ 
cedent, nor is there any allegation that Mary E. Quig¬ 
ley was suffering from any mental or physical infirmity 
at that time. 


CONCLUSION. 

It is respectfully submitted that the allegations of 
the declaration show that Mary E. Quigley not only 
had the intention of creating a joint account but did 
everything in her power to effectuate such intention. 
It can be fairly asked: What other means or what else 
could she have done to have more clearly expressed an 
intention to create such joint accounts? It is submitted 
that the judgment of the court below sustaining the de¬ 
murrer was right and should be affirmed with costs. 

Michael J. Lane, 

Milton T. Broome, 

Attorneys for Appellee. 



